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Department of Defense Restoration Advisory Boards
AGENCY:: Department of Defense.

ACTION: Final rule.

SUMMARY:: The Department of Defense (DoD) is promulgating the
Restoration Advisory Board (RAB) rule regarding the scope,
characteristics, composition, funding, establishment, operation,
adjournment, and dissolution of RABs. This rule implements the
requirement established in 10 U.S.C. 2705(d)(2)(A), which requires the
Secretary of Defense to prescribe regulation regarding RABs. This rule
is based on DoD's current policies for establishing and operating RABS,
as well as the Department's experience over the past ten years.

DATES: This rule is effective May 12, 2006.

FOR FURTHER INFORMATION CONTACT: For specific questions or to request
an opportunity to review the docket for this rulemaking, please contact
Ms. Patricia Ferrebee, Office of the Deputy Under Secretary of Defense
(Installations & Environment), 703-571-9060. This final rule, along
with relevant background information, is available on the World-Wide
Web at the Defense Environmental Network and Information eXchange Web
site at https://www.denix.osd.mil/rabrule.
Authority: 5 U.S.C. 551 et seq and 10 U.S.C. 2705

Subpart A--General Requirements
Sec. 202.1 Purpose, scope, definitions, and applicability.

(a) Purpose. The purpose of this part to establish regulations
regarding the scope, characteristics, composition, funding,
establishment, operation, adjournment, and dissolution of Restoration
Advisory Boards (RABS).

(b) Purpose and scope of responsibilities of RABs. The purpose of a
RAB is to provide:

(1) An opportunity for stakeholder involvement in the environmental



restoration process at Department of Defense (DoD) installations.
Stakeholders are those parties that may be affected by environmental
restoration activities at the installation.

(2) A forum for the early discussion and continued exchange of
environmental restoration program information between DoD
installations, regulatory agencies, tribes, and the community.

(3) An opportunity for RAB members to review progress, participate
in a dialogue with, and provide comments and advice to the
installation's decision makers concerning environmental restoration
matters. Installations shall give careful consideration to the comments
provided by the RAB members.

(4) A forum for addressing issues associated with environmental
restoration activities under the Defense Environmental Restoration
Program (DERP) at DoD installations, including activities conducted
under the Military Munitions Response program (MMRP) to address
unexploded ordnance, discarded military munitions, and the chemical
constituents of munitions. Environmental groups or advisory boards that
address issues other than environmental restoration activities are not
governed by this regulation.

(c) Definitions. In this section:

(1) Community RAB member shall mean those individuals identified by
community members and appointed by the Installation Commander to
participate in a RAB who live and/or work in the affected community or
are affected by the installation's environmental restoration program.

(2) Environmental restoration shall include the identification,
investigation, research and development, and cleanup of contamination
from hazardous substances, including munitions and explosives of
concern, and pollutants and contaminants.

(3) Installation shall include active and closing DoD installations
and formerly used defense sites (FUDS).

(4) Installation Commander shall include the Commanding Officer or
the equivalent of a Commanding Officer at active installations; the
Installation Commander or other Military Department officials who close
the facility and are responsible for its disposal at Base Realignment
and Closure (BRAC) installations; or the U.S. Army Corps of Engineers
Project Management District Commander at FUDS.

(5) Public participants shall include anyone else who may want to
attend the RAB meetings, including those individuals that may not live
and/or work in the affected community or may not be affected by the
installation's environmental restoration program but would like to
attend and provide comments to the RAB.

(6) Stakeholders are those parties that may be affected by
environmental restoration activities at an installation, including
family members of military personnel and civilian workers, local and
state governments and EPA for NPL properties, tribal community members
and indigenous people, and current landowners, as appropriate.



(7) Tribes shall mean any Federally-recognized American Indian and
Alaska Native governments as defined by the most current Department of
Interior/Bureau of Indian Affairs list of tribal entities published in
the Federal Register pursuant to Section 104 of the Federally
Recognized Tribe Act.

(8) RAB adjournment shall mean when an Installation Commander, in
consultation with the Environmental Protection Agency (EPA), state,
tribes, RAB members, and the local community, as appropriate, close the
RAB based on a determination that there is no longer a need for a RAB
or when community interest in the RAB declines.

(9) RAB dissolution shall mean when an Installation Commander, with
the appropriate Military Component's Environmental Deputy Assistant
Secretary's approval, disbands a RAB that is no longer fulfilling the
intended purpose of advising and providing community input to an
Installation Commander and decision makers on environmental restoration
projects. Installation Commanders are expected to make every reasonable
effort to ensure that a RAB performs its role as effectively as
possible and a concerted attempt is made to resolve issues that affect
the RAB's effectiveness. There are circumstances, however, that may
prevent a RAB from operating effectively or fulfilling its intended
purpose.

(d) Other public involvement activities. A RAB should complement
other community involvement efforts occurring at an installation;
however, it does not replace other types of community outreach and
participation activities required by applicable laws and regulations.

(e) Applicability of regulations to existing RABs. The regulations
in this part apply to all RABs regardless of when the RAB was
established.

(F) Guidance. The Office of the Deputy Under Secretary of Defense
for Environment shall issue guidance regarding the scope,
characteristics, composition, funding, establishment, operation,
adjournment, and dissolution of RABs pursuant to this rule. The
issuance of any such guidance shall not be a precondition to the
establishment of RABs of the implementation of this part.

Sec. 202.2 Criteria for establishment.

(a) Determining if sufficient interest warrants establishing a RAB.
A RAB should be established when there is sufficient and sustained
community interest, and any of the following criteria are met:

(1) The closure of an installation involves the transfer of
property to the community,

(2) At least 50 local citizens petition the installation for
creation of a RAB.

(3) Federal, state, tribal, or local government representatives
request the formation of a RAB, or



[[Page 27619]]

(4) The installation determines the need for a RAB. To determine
the need for establishing a RAB, an installation should:

(i) Review correspondence files,

(i1) Review media coverage,

(iii) Consult local community members,

(iv) Consult relevant government officials, and

(v) Evaluate responses to communication efforts, such as notices
placed in local newspapers and, if applicable, announced on the
installations Web site.

(b) Responsibility for forming or operating a RAB. The installation
shall have lead responsibility for forming and operating a RAB.

(c) Converting existing Technical Review Committees (TRCs) to RABs.
In accordance with 10 U.S.C. 2705(d)(1), a RAB may fulfill the
requirements of 10 U.S.C. 2705(c), which directs DoD to establish TRCs.
DoD recommends that, where TRCs or similar advisory groups already
exist, the TRC or similar advisory group be considered for conversion
to a RAB, provided there is sufficient and sustained interest within
the community.

Sec. 202.3 Notification of formation of a Restoration Advisory Board.

Prior to establishing a RAB, an installation shall notify potential
stakeholders of its intent to form a RAB. In announcing the formation
of a RAB, the installation should describe the purpose of a RAB and
discuss opportunities for membership.

Sec. 202.4 Composition of a RAB.

(a) Membership. At a minimum, each RAB shall include
representatives from DoD and the community. RAB community membership
shall be well balanced and reflect the diverse interests within the
local community.

(1) Government representation. The RAB may also include
representatives from the EPA at the discretion of the Regional
Administrator of the appropriate EPA Regional Office, and state,
tribal, and local governments, as appropriate. At closing installations
where BRAC Cleanup Teams (BCT) exist, representatives of the BCT may
also serve as the government representative(s) of the RAB. The
Department encourages individuals and agencies involved with BRAC to
participate in RABs at closing installations.

(2) Community representation. Community RAB members should live
and/or work in the affected community or be affected by the



installation's environmental restoration program. While DoD encourages
individual tribal members to participate on RABs, RABs in no way
replace or serve as a substitute forum for the government-to-government
relationship between DoD and Federally-recognized tribes.

(i) To support the objective selection of community RAB members,
installations will use a selection panel comprised of community members
to nominate community RAB members. The Installation Commander, in
consultation with the state, tribal, and local governments and EPA, as
appropriate, will identify community interests and solicit names of
individuals who can represent these interests on the selection panel.

The panel will establish the procedures for nominating community RAB
members, the process for reviewing community interest, and criteria for
selecting community RAB members. The panel will transmit the list of
RAB nominees to the Installation Commander for appointment.

(i) Following the panel nominations, the Installation Commander,
in consultation with the state and EPA, as appropriate, will review the
nominations to ensure the panel fairly represents the local community.
The Installation Commander will accept or reject the entire list of RAB
nominees for appointment.

(b) Chairmanship. Each RAB established shall have two co-chairs,
one representing the Dod installation and the other the community. Co-
chairs shall be responsible for directing and managing the RAB
operations.

(c) Compensation for community members of the RAB. The community
co-chair and community RAB members serve voluntarily. DoD will not
compensate them for their participation.

Subpart B--Operating Requirements

Sec. 202.5 Creating a mission statement.

The installation and community co-chair, in conjunction with the
RAB members, shall determine the RAB mission statement in accordance
with guidance provided by the DoD Components.

Sec. 202.6 Selecting co-chairs.

(@) DoD installation co-chair. The DoD installation co-chair shall
be selected by the Installation Commander or equivalent, or in
accordance with Military Component-specific guidance.

b. Community co-chair. The community co-chair shall be selected by
the community RAB members.



Sec. 202.7 Developing operating procedures.

Each RAB shall develop a set of operating procedures and the co-
chairs are responsible for carrying them out. Areas that should be
addressed in the procedures include:

(a) Clearly defined goals and objectives for the RAB, as determined
by the co-chairs in consultation with the RAB,

(b) Meeting announcements,

(c) Attendance requirements of members at meetings,

(d) Development, approval and distribution procedures for the
minutes of RAB meetings,

(e) Meeting frequency and location,

() Rules of order,

(9) The frequency and procedures for conducting training,

(h) Procedures for selecting or replacing co-chairs and selecting,
replacing, or adding RAB members,

(i) Specifics on the size of the RAB, periods of membership, and
co-chair length of service,

(1) Review of public comments and responses,

(k) Participation of the general public,

(I) Keeping the public informed about proceedings of the RAB,

(m) Discussing the agenda for the next meeting and issues to be
addressed, and

(n) Methods for resolving disputes.

Sec. 202.8 Training RAB members.

Training is not required for RAB members. It may be advisable,
however, to provide RAB members with some initial orientation training
regarding the purpose and responsibilities of the RAB, familiarization
on cleanup technologies, chemicals of concern, and sampling protocols,
as well as informing them of the availability of independent technical
advice and document review through EPA's Technical Assistant Grant
program and DoD's Technical Assistance for Public Participation (TAPP)
program, to enable them to fulfill their responsibilities. Training
should be site-specific and beneficial to RAB members. The DoD
installation may also provide in-house assistance to discuss technical
issues. Funding for training activities must be within the scope of
administrative support for RABs, as permitted in Sec. 202.12.

Sec. 202.9 Conducting RAB meetings.

(@) Public participation. RAB meetings will be open to the public.
(1) The installation co-chair shall prepare and publish a timely



public notice in a local newspaper of general circulation announcing
each RAB meeting. If applicable, it is recommended that the meeting
also be announced on the installation's Web site.

(2) Each RAB meeting shall be held at a reasonable time and in a
manner or
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place reasonably accessible to and usable by all participants,
including persons with disabilities.

(3) Presentation materials and readable maps should be provided to
all meeting participants as appropriate.

(4) Interested persons shall be permitted to attend, appear before,
or file statements with any RAB, subject to such reasonable rules or
regulations as may be prescribed. Open solicitation of public comments
shall be permitted and members of the public will have a designated
time on the agenda to speak to the RAB committee as a whole.

(b) Nature of discussions. The installation shall give careful
consideration to all comments provided by individual RAB members. Group
consensus is not a prerequisite for RAB input. Each member of the RAB
may provide advice as an individual; however, when a RAB decides to
vote or poll for consensus, only community members should participate.

(c) Meeting minutes. The installation co-chair, in coordination
with the community co-chair, shall prepare the minutes of each RAB
meeting.

(1) The RAB meeting minutes shall contain a record of the persons
present; a complete and accurate description of matters discussed and
comments received; and copies of all reports received, issued, or
approved by the RAB. The accuracy of all minutes shall be certified by
the RAB co-chairs. RAB minutes should be kept in the information
repository; however, if the RAB minutes reflect decision-making, copies
should also be documented in the Administrative Record.

(2) The records, reports, minutes, appendixes, working papers,
drafts, studies, agenda, or other documents that were made available to
or prepared for or by each RAB shall be available for public inspection
and copying at a publicly accessible location, such as the information
repositories established under the installation's Community Relations
Plan, a public library, or in the offices of the installation to which
the RAB reports, until the RAB ceases to exist.

Sec. 202.10 RAB adjournment and dissolution.
(a) RAB adjournment.--(1) Requirements for RAB adjournment. An

Installation Commander may adjourn a RAB with input from the community
when there is no longer a need for a RAB or when community interest in



the RAB no longer exists. An Installation Commander may consider
adjourning the RAB in the following situations:

(1) A record of decision has been signed for all DERP sites on the
installation,

(if) An installation has achieved response complete at all sites
and no further environmental restoration decisions are required,

(iif) An installation has all remedies in place,

(iv) The RAB has achieved the desired end goal as defined in the
RAB Operating Procedures,

(v) There is no longer sufficient, sustained community interest, as
documented by the installation with RAB community members and
community-at-large input, to sustain the RAB. The installation shall
continue to monitor for any changes in community interest that could
warrant reactivating or reestablishing the RAB, or

(vi) The installation has been transferred out of DoD control and
day-to-day responsibility for making restoration response decisions has
been assumed by the transferee.

(2) Adjournment procedures. If the Installation Commander is
considering adjourning the RAB, the Installation Commander shall:

(i) Consult with EPA, state, tribes, RAB members, and the local
community, as appropriate, regarding adjourning the RAB and consider
all responses before making a final decision.

(it) Document the rationale for adjournment in a memorandum in a
memorandum for inclusion in the Administrative Record, notify the
public of the decision through written notice to the RAB members and
through publication of a notice in a local newspaper of general
circulation, and describe other ongoing public involvement
opportunities that are available if the Installation Commander decides
to adjourn the RAB.

(b) RAB dissolution.--(1) Requirements for RAB dissolution. An
Installation Commander may recommend dissolution of a RAB when a RAB is
no longer fulfilling the intended purpose of advising and providing
community input to an Installation Commander and decision makers on
environmental restoration projects as described in Sec. 202.1(b).

(2) Dissolution procedures. If the Installation Commander is
considering dissolving the RAB, the Installation Commander shall:

(i) Consult with EPA, state, tribal and local government
representatives, as appropriate, regarding dissolving the RAB.

(ii) Notify the RAB community co-chair and members in writing of
the intent to dissolve the RAB and the reasons for doing so and provide
the RAB members 30 days to respond in writing. The Installation
Commander shall consider RAB member responses, and in consultation with
EPA, state, tribal and local government representatives, as
appropriate, determine the appropriate actions.

(iii) Notify the public of the proposal to dissolve the RAB and
provide a 30-day public comment period on the proposal, if the



Installation Commander decides to proceed with dissolution. At the
conclusion of the public comment period, the Installation Commander
will review the public comments, consult with EPA, state, tribal and
local government representatives, as appropriate, and, if the
Installation Commander still believes dissolution is appropriate,
render a recommendation to that effect.

(iv) Send the recommendation, responsiveness summary, and all
supporting documentation via the chain-of-command to the Military
Component's Environmental Deputy Assistant Secretary (or equivalent)
for approval or disapproval. The Military Component's Environmental
Deputy Assistant Secretary (or equivalent) shall notify the Office of
the Deputy Under Secretary of Defense (Installations & Environment) (or
equivalent) of the decision to approve or disapprove the request to
dissolve the RAB and the rationale for that decision.

(v) Document the recommendation, responsiveness summary, and the
rationale for dissolution in @ memorandum for inclusion in the
Administrative Record, notify the public of the decision through
written notice to the RAB members and through publication of a notice
in a local newspaper of general circulation and describe other ongoing
public involvement opportunities that are available, once the Military
Component's Environmental Deputy Assistant Secretary (or equivalent)
makes a final decision.

(c) Reestablishing an adjourned or dissolved RAB. An Installation
Commander may reestablish an adjourned or dissolved RAB if there is
sufficient and sustained community interest in doing so, and there are
environmental restoration activities still ongoing at the installation
or that may start up again. Where a RAB is adjourned or dissolved and
environmental restoration activities continue, the Installation
Commander should reassess community interest at least every 24 months.
When all environmental restoration decisions have been made and
required remedies are in place and are properly operating
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at an installation, reassessment of the community interest for
reestablishing the RAB is not necessary. When additional environmental
restoration decisions have to be made resulting from subsequent

actions, such as long-term management and five-year reviews, the
installation will reassess community interest for reestablishing the

RAB. Where the reassessment finds sufficient and sustained community
interest at previously adjourned or dissolved RABs, the Installation
Commander should reestablish a RAB. Where the reassessment does not
find sufficient and sustained community interest in reestablishing the
RAB, the Installation Commander shall document in a memorandum for the
record the procedures followed in the reassessment and the findings of
the reassessment. This document shall be included in the Administrative



Record for the installation. If there is interest in reestablishment at

a previously dissolved RAB, but the Installation Commander determines
that the same conditions exist that required the original dissolution,

he or she will request, through the chain-of-command to the Military
Component's Deputy Assistant Secretary, an exception to reestablishing
the RAB. If those conditions no longer exist at a previously dissolved
RAB, and there is sufficient and sustained interest in reestablishment,
the Installation Commander should recommend to the Deputy Assistant
Secretary that the RAB be reestablished. The Deputy Assistant Secretary
will take the Installation Commander's recommendation under advisement
and may approve that RAB for reestablishment.

(d) Public comment. If the Installation Commander intends to
recommend dissolution of a RAB or reestablish a dissolved RAB, the
Installation Commander shall notify the public of the proposal to
dissolve or reestablish the RAB and provide a 30-day public comment
period on the proposal. At the conclusion of the public comment period,
the Installation Commander shall review public comments; consult with
EPA and state, tribal, or local government representatives, as
appropriate; prepare a responsiveness summary; and render a
recommendation. The recommendation, responsiveness summary, and all
supporting documentation should be sent via the chain-of-command to the
Military Component's Environmental Deputy Assistant Secretary (or
equivalent) for approval or disapproval. The Installation Commander
shall notify the public of the decision.

Sec. 202.11 Documenting RAB activities.

(@) The installation shall document information on the activities
of a RAB in the Information Repository. These activities shall include,
but are not limited to:

(1) Installation’s efforts to survey community interest in forming
a RAB,

(2) Steps taken to establish a RAB where there is sufficient and
sustained community interest,

(3) How the RAB related to the overall community involvement
program, and

(4) Steps taken to adjourn, dissolve, or reestablish the RAB.

(b) When RAB input has been used in decision-making, it should be
documented as part of the Administrative Record.

Subpart C--Administrative Support, Funding, and Reporting
Requirements

Sec. 202.12 Administrative support and eligible expenses.



(a) Administrative support. Subject to the availability of funding,
the installation shall provide administrative support to establish and
operate a RAB.

(b) Eligible administrative expenses for a RAB. The following
activities specifically and directly associated with establishing and
operating a RAB shall qualify as an administrative expense of a RAB:

(1) RAB establishment.

(2) Membership selection.

(3) Training if it is:

(1) Site specific and benefits the establishment and operation of a
RAB.

(i) Relevant to the environmental restoration activities occurring
at the installation.

(4) Meeting announcements.

(5) Meeting facilities.

(6) Meeting facilitators, including translators.

(7) Preparation of meeting agenda materials and minutes.

(8) RAB-member mailing list maintenance and RAB materials
distribution.

(c) Funding. Subject to the availability of funds, administrative
support to RABs may be funded as follows:

(1) At active installations, administrative expenses for a RAB
shall be paid using funds from the Military Component's Environmental
Restoration accounts.

(2) At BRAC installations, administrative expenses for a RAB shall
be paid using BRAC funds.

(3) At FUDS, administrative expenses for a RAB shall be paid using
funds from the Environmental Restoration account for the Formerly Used
Defense Sites program.

Sec. 202.13 Technical assistance for public participation.

Community members of a RAB or TRC may request technical assistance
for interpreting scientific and engineering issues with regard to the
nature of environmental hazards at the installation and environmental
restoration activities conducted, or proposed to be conducted, at the
installation in accordance with 10 U.S.C. 2705(e) and the TAPP
regulations located in 32 CFR Part 203.

Sec. 202.14 Documenting and reporting activities and expenses.

The installation at which a RAB is established shall document the
activities and meeting minutes and record the administrative expenses



associated with the RAB in the information repository at a publicly
accessible location. Installations shall use internal department and
Military Component-specific reporting mechanisms to submit required
information on RAB activities and expenditures.

Dated: May 1, 2006.
L.M. Bynum,
OSD Federal Register Liaison Officer, Department of Defense.
[FR Doc. 06-4246 Filed 5-11-06; 8:45 am]



